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CIPD research supports extension of flexible working

As the Queen’s Speech confirms the Government’s intention to extend the right to request flexible working to all employees with 26 weeks’ continuous service, research from the CIPD reveals that only 4% of employers have had difficulties complying with the current right to request flexible working since it was introduced nearly 10 years ago. 
With 96% of employers providing flexible working arrangements to at least some employees, the CIPD research,  Flexible working: provision and uptake, finds that seven out of ten employers report that flexible working supports employee retention, motivation and engagement. Almost two thirds of employers believe flexible working supports their recruitment activities and half believe it has a positive impact on reducing absence as well as on boosting productivity. However the study, based on a survey of more than a 1,000 employers and 2,000 employees, shows the type of flexibility commonly used is quite limited. While the use of part-time working (32%), flexitime (25%), home working (20%) and mobile working (14%) is comparatively common, other types of flexible working are hardly used. Just 5% of workers use compressed hours, 2% use term-time working, and 1% job share.

UK agrees to Human Rights reform

The UK Government has agreed to a number of reforms  to the Convention on Human Rights and the European Court of Human Rights, designed to ensure that the Court only hears cases about serious violations or those requiring major points of interpretation.

The Secretary of State for Justice, Kenneth Clarke confirmed that a substantial package of reforms had been agreed at the Council of Europe Conference in Brighton meaning that fewer cases will be considered by the European Court of Human Rights and it will not normally intervene where national courts have clearly applied the Convention properly. The declaration makes clear that the primary responsibility for guaranteeing human rights rests with the government, parliament and courts of a country. The reforms include: (i) amending the Convention to include the principle of local assignment of power and tightening the admissibility criteria, so that trivial cases can be thrown out and the focus of the Court can be on serious abuses; (ii) reducing the time limit for claims from six months to four; and (iii) improving the selection process for judges. 
False accusations amounted to harassment

Jones v TGI Fridays UK Ltd and Zurybida is an interesting case as it shows a further form of prejudice that regrettably can take place in the workplace. Here a gay employee was falsely accused of harassing a teenage colleague and a tribunal found that he had been harassed by the staff who had made the false allegations and who had encouraged the teenager to complain.

Mr Jones (J) is gay. A 16 year old male kitchen worker (M) complained to the manager Mr Zurybida (Z) that J had said that he was ‘fit’ and ‘hot’ and co-workers had been teasing him about it. J denied the allegations, but the manager thought there was "no smoke without fire" and something must have happened for the teasing to take place, so J was suspended. A manager from another restaurant conducted an investigation which revealed that J had no case to answer. Although some of the workers repeated the allegations, there was conflicting evidence. The manager concluded there was a culture of banter and the kitchen workers had teased M, telling him that J had said certain things [although he hadn’t] which should be reported to management as harassment. Z spoke to the staff involved, emphasising that such banter was unacceptable, but J was then ignored by his colleagues, who made it clear that he should not be back at work and this made J’s working environment very unpleasant. 

The tribunal upheld J’s claim of sexual orientation harassment. J’s colleagues had made false accusations to M that J had said sexually motivated things about him and then explicitly or implicitly encouraged M to complain about J to management who found as a fact that the alleged incidents did not happen. Whether or not the allegations were made as a stupid joke, they were repeated by those that invented them in the context of the investigation when J was facing an extremely serious allegation of being being sexually predatory towards a teenage boy. These clearly created an intimidating, hostile and offensive working environment for J.

Discrimination arose from lecturer’s disability

Williams v Ystrad Mynach College is a useful example of how tribunals are approaching the newly introduced concept of "discrimination arising from disability" under the Equality Act 2010. In this case, a lecturer who was placed on a less favourable contract was able to show that the disadvantage caused was as a consequence of his disability and the treatment could not be justified.
Under S.15 of the Equality Act 2010, an employer discriminates against a disabled person if that person is treated unfavourably  because of something arising in consequence of his or her disability and the employer cannot show that the treatment is a proportionate means of achieving a legitimate aim.

Mr Williams (W) was a lecturer. He has hydrocephalus, a rare condition that leads to the build-up of fluid inside the skull. Following an operation to insert a shunt to drain the fluid, he began to have terrible headaches and was diagnosed with a haematoma on the brain. As the College formed the view from internet research that W’s condition meant that his intelligence would be impaired and so he needed to avoid higher-level thought functioning, W was moved, without his agreement, from a permanent contract to a short-term contract, on reduced hours, which could be ended with 2 weeks’ notice.
The tribunal reminded itself that the unfavourable treatment does not need to be "because of" a person's disability, but must "arise in consequence of" the disability, and the EHRC Employment Code makes it clear there must be a connection between whatever led to the unfavourable treatment and the disability. The tribunal found that replacing W’s permanent contract with the inferior contract was undoubtedly unfavourable treatment and in giving evidence the College acknowledged that it arose in consequence of W’s disability. 
While the aim of providing a service to students while keeping W employed was capable of being a legitimate aim, that had not been considered at the time. The College had simply decided that W was no longer capable of doing his job and put him on the less favourable working arrangements to minimise the perceived disruption caused by his future absences. Therefore, W’s claim succeeded.
Lessons learned?: (i) clarification that in such cases there must be a clear connection between the cause of the unfavourable treatment and the disability; (ii) the potential side-effects of a disability should be explored with the medical profession and not by conducting internet research; (iii) objective justification for the treatment must be established before it is applied – ‘closing the stable door after the horse has bolted’ defences won’t work.
“Context is everything” in determining discrimination

In Warby v Wunda Group plc the EAT held that in deciding whether the words used in a discussion constitute direct discrimination and harassment, the context in which the words are used ‘is everything.’ When the employee’s manager accused her of lying about a miscarriage, then in the context, the reason the words were used was not because of pregnancy, but to highlight the employee's alleged dishonesty.  

Mrs Warby (W) and Mr Pugh (P), her manager, had formed different views about an agreement over her salary. Both thought the other was lying. During a meeting, W said her wages were being changed to her disadvantage because she was pregnant. P denied this was the case and brought up W’s pregnancy and asked her why she lied about having a miscarriage, which she denied. P made the allegation based on timeline entries made on W’s Facebook page, regarding the dates of her miscarriage and her pregnancy. 
The EAT upheld the tribunal's decision that W was not directly discriminated against or harassed when P accused her of lying about a miscarriage. While P’s comments did refer to pregnancy and did offend and upset W, a finding of discrimination or harassment could only succeed if P’s conduct was because of sex, or related to sex,  and that was not the case. P raised the miscarriage issue during an argument about whether the employee had lied about a previously agreed salary arrangement. Where hostile words refer to a sex-based issue, "context is everything". In this context, there was a dispute about lying and P’s comments were clearly about W’s alleged lying overall, and not made because of her sex/pregnancy.
The implications in this case relate in particular to internal investigations into discrimination and harassment complaints. Unreasonable behaviour towards a colleague is never acceptable, and may breach company policy, but whether or not the law has been broken must always be determined in the context in which the actions/words took place. As the EAT confirmed, words that relate to an individual's protected characteristics are not necessarily inherently discriminatory. 
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